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DETAILED ACTION 
Claims 1-14 are pending in this application. 
Priority 

Receipt is acknowledged of papers submitted under 35 U.S.C. 1 19(a)-(d), which papers 
have been placed of record in the file. 

Information Disclosure Statement 

The information disclosure statement (IDS) submitted on 3/29/04 has been considered by 
the examiner. 

Claim Rejections - 35 USC § 112 

' The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

Claim 13 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

Claim 13 is directed to a pump foamer that is protected from water splashes. The metes 
and bounds of this claim are vague and indefinite since it is unclear if applicant is attempting to 
claim a structural limitation to the container itself that provides this "protection". For instance, 
the pump may be protected from water splashes during use by placing the container in an area 
away from water splashing after dispensing the product. This interpretation would not limit the 
product claim since it is a method of using the product. The prior art will be applied using both 
interpretations. 

Claim Rejections - 35 USC § 102 
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The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

Claims 1-3, 11, 13-14 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Sakurai et al (5,716,626). 

Sakurai discloses a skin cleanser composition comprising (A) at least one anionic 
surfactant having a branched hydrocarbon group selected from phosphate surfactants, sulfate 
surfactants and sulfonate surfactants and (B) at least one nonionic surfactant, packed in a foamer 
container 10 provided w^ith a porous membrane. See abstract. Component (A) is used in an 
amount of 1-30%, preferably in an amount of 1-10% and component (b) in an amount of 0.5- 
30% wherein the total amount of from 3 to 30% by weight. See column 4, lines 49-55 and 
column 7, lines 40-46. The foamer container may be pump foamer provided with a pumping unit 
with a cap which is to be pushed with fingers as described in JP-A-U-3-7963 and JP-A-U-62- 
103458. See column 9, lines 25-35. Sakurai discloses the additional use of bactericides, 
humectants, emollients, and dyes in the composition. See column 8, lines 45-65. Note examples 
for method of use. 

With regard to claim 13, note the 112 indefinite rejection. Further, it is the examiner's 
position that the cap on the pump unit would protect the pump unit from water splashes. 

(e) the invention was described in (1) an application for patent, published under section 122(b), by another filed 
in the United States before the invention by the applicant for patent or (2) a patent granted on an application for 
patent by another filed in the United States before the invention by the applicant for patent, except that an 
international application filed under the treaty defined in section 351(a) shall have the effects for purposes of this 
subsection of an application filed in the United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English language. 
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Claims 1-3, 7-8, 11, 13-14 are rejected under 35 U.S.C. 102(b) as being anticipated 
by Hayward et al (6,537,952). 

Hayward discloses a foaming cleansing product is in a non-aerosol pump dispenser. The 
dispenser includes a container for holding a liquid composition, a dispensing head with a housing 
enclosing a pump mechanism and a screen material in the flow path to convert liquid 
composition into foam. The cleansing composition comprises an anionic surfactant, and at least 
one surfactant selected from a nonionic and an amphoteric surfactant, a cationic polymer, and a 
hydrophobic antibacterial agent, and contains less than 0.05 wt. % of a water insoluble emollient; 
said composition being dispensed by the pump dispenser to provide a foam. The total amount of 
surfactants in the inventive composition does not exceed 1 2 wt. %, and preferably does not 
exceed 10.5 wt. %. See abstract. Specifically the composition comprises nonionic surfactants in 
an amount of 0.5-5% and preferably 2-3%. See column 3, lines 55-58. The composition further 
includes preservatives in an amount of 0.01-2% and fragrances and colorants in an amount of 
0.05-5%. See column 4, lines 44-62. Table 1 utilizes decyl glucoside. The foam container 
exemplified in example 2 is Airspray international Co disclosed in WO 97/13585, which is 
equipped with a cap. See column 6, line 6. Note the examples for the method of using the 
composition to cleanse the skin. 

With regard to claim 13, note the 112 indefinite rejection. Further, it is the examiner's 
position that the fastening cap on the pump unit would protect the pump unit from water 
splashes. 
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Claim Rejections -35 use §103 
The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 

section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 4-6 are rejected under 35 U.S.C, 103(a) as being unpatentable over Hayward 
et al (6,537,952) or Sakurai et al (5,716,626) respectively. 

The teachings of bother Hayward and Sakurai have been set forth above. Hayward 
teaches the total amount of surfactants in the inventive composition does not exceed 12 wt. %, 
and preferably does not exceed 10.5 wt. %. The weight ration of the anionic surfactant to the 
nonionic and amphoteric surfactant is in the range of 0.2 to 1 to 3:1. See claim 3. Sakurai teaches 
the anionic surfactant is in an amount of 1-30%, preferably in an amount of 1-10% and nonionic 
surfactant in an amount of 0.5-30% wherein the total amount of from 3 to 30% by weight. 

The instant ratios are not specified. 

However, it would have been obvious to one of ordinary skill in the art at the time the 
invention was made to look to the guidance of Hayward or Sakurai respectively and manipulate 
the concentration of the anionic surfactant to nonionic surfactant. One would have been 
motivated to do so since both references provide a general range of each surfactant. For instance, 
Sakurai teaches the anionic surfactant may be in an amount of 1-10% and the nonionic surfactant 
in an amount of 0.5-30%. Thus, instant ratio of 2i5 or 5:3 to 3.5:4 would be obvious since 
Sakurai 's general ranges encompass the instant specific range. Similarly Hayward teaches the 
nonionic surfactant in an amount of 0.5-5% and the anionic surfactants utilized in various 
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amounts ranging from 2.43% to 5.6% Generally, differences in concentration or temperature will 
not support the patentability of subject matter encompassed by the prior art unless there is 
evidence indicating such concentration or temperature is critical. "[W]here the general conditions 
of a claim are disclosed in the prior art, it is not inventive to discover the optimum or workable 
ranges by routine experimentation," In re Aller, 220 F.2d 454, 456, 105 USPQ 233, 235 (CCPA 
1955). 

Claims 9-10 are rejected under 35 U.S.C 103(a) as being unpatentable over 
Hayward et al (6,537,952) in view of McAtee et al (6,280,757). 

The teachings of Hayward have been set forth above. Hayward teaches various anionic 
surfactant including alkyl sulfonates, alkylether sulfonates, etc. 

However, Hayward does not specify the instant anionic surfactant. 

McAtee teaches cleansing articles for skin and hair. Teaches the use of various suitable 
lathering anionic surfactants including alkyl sulfonates, alkylether sulfonates, and glutamates 
such as sodium cocoyl glutamate. See column 17 and column 18, lines 20-21 and 38. 

It would have been obvious to one of ordinary skill in the art at the time the invention 
was made to combine the teachings of Hayward et al and McAtee et al and substitute Hayward's 
lathering anionic surfactant for the instantly claimed anionic surfactant. One would have been 
motivated to do so since McAtee teaches that the instantly claimed anionic surfactant and the 
anionic surfactants taught in Hayward are functionally equivalent in that they function as 
lathering anionic surfactants. Therefore a skilled artisan would have been motivated to substitute 
one functionally equivalent agent with another functionally equivalent agent with a reasonable 
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expectation of success and similar results since the, prior art establishes that alkyl sulfonates, 
alkylether sulfonates, glutamate surfactants all function in an equivalent manner. 

Claim 12 is rejected under 35 U.S.C. 103(a) as being unpatentable over Hayward et 
al (6,537,952) in view of Charlton (6,224,886) 

The teachings of Hayward have been set forth above. Hayward teaches the use of 
ethoxylated glycerides as foam densifiers. See column 4, lines 63-66. 

However, Hayward does not specify the instant ethoxylated glycerides. 

Charlton teaches a skin cleanser composition comprising surfactants. The reference 
teaches the use of thickeners including polyethylene glycol fatty acids such as PEG-200 
hydrogenated glyceryl palmitate, PEG 150 distearate, and PEG 200 glyceryl tallowate. 

It would have been obvious to one of ordinary skill in the art at the time the invention 
was made to combine the teachings of Hayward et al and Charlton et al and utilize the instantly 
claimed ethoxylated glycerides. One would have been motivated to do so since Charlton teaches 
the instant ethoxylated glycerides acts as a thickener in skin cleansing composition. Thus, a 
skilled would have been motivated to utilize instant ethoxylated glycerides for it thickening 
function and one would have reasonably expectation of success Hayward teaches it is suitable to 
utilize ethoxylated glycerides. 

Claims 9-10 are rejected under 35 U.S.C. 103(a) as being unpatentable over Sakurai 
et al (5,716,626) in view of McAtee et al (6,280,757). 

The teachings of Sakurai have been set forth above. Sakurai teaches the additional use of 
other anionic surfactants including acylated amino acid salts. See column 8, line 12. 

However, Sakurai does not specify the instant anionic surfactant. 
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McAtee teaches cleansing articles for skin and hair. Teaches the use of various suitable 
lathering anionic surfactants including alkyl sulfonates, alkylether sulfonates, and glutamates 
such as sodium cocoyl glutamate . See column 17 and column 18, lines 20-21 and 38. 

It would have been obvious to one of ordinary skill in the art at the time the invention 
was made to combine the teachings of Sakurai et al and McAtee et al and further utilize the 
instantly claimed anionic surfactant. One would have been motivated to further add acyl 
glutamate with the expectation of success since McAtee teaches that the instantly claimed 
anionic surfactant is an effective lathering anionic surfactants in skin cleansing compositions and 
Sakurai teaches the suitability of acylated amino acid salts as additional anionic surfactants. 
Therefore a skilled artisan would have been motivated to substitute one functionally equivalent 
agent with another functionally equivalent agent with a reasonable expectation of success and 
similar results since the prior art establishes that alkyl sulfonates, alkylether sulfonates, 
glutamate surfactants all function in an equivalent manner. 

Double Patenting 

The nonstatutory double patenting rejection is based on a judicially created doctrine 
grounded in public policy (a policy reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by a patent and to prevent possible 
harassment by multiple assignees. A nonstatutory obviousness-type double patenting rejection 
is appropriate where the conflicting claims are not identical, but at least one examined 
application claim is not patentably distinct- from the reference claim(s) because the examined 
application claim is either anticipated by, or would have been obvious over, the reference 
claim(s). See, e.g., In re Berg, 140 F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re 
Goodman, 1 1 F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 
USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re 
Vogel 422 F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) or 1,32 1(d) may 
be used to overcome an actual or provisional rejection based on a nonstatutory double patenting 
ground provided the conflicting application or patent either is shown to be commonly owned 
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with this appHcation, or claims an invention made as a result of activities undertaken within the 
scope of a joint research agreement. 

Effective January 1, 1994, a registered attorney or agent of record may sign a terminal 
disclaimer. A terminal disclaimer signed by the assignee must fully comply with 37 CFR 
3.73(b). 

Claims 1-11 and 14 are provisionally rejected on the ground of nonstatutory 
obviousness-type double patenting as being unpatentable over claims l-20of copending 

Application No. 10/534970. Although the conflicting claims are not identical, they are not 
patentably distinct from each other because: 

The instant application is directed to a cosmetic cleaning product and a method of 
cleaning the hair comprising: a foamable, aqueous cleaning preparation comprising one or more 
nonionic surfactants and one or more anionic surfactants, and a pump foamer comprising a 
storage container and a pump mechanism in the form of a closure and having a riser tube for 
foaming the cleaning preparation present in the storage container. 

Copending application '970 is directed to a cosmetic composition comprising at least two 
surfactants from the group consisting of sodium lauryl sarcosinate, sodium monoalkyl phosphate, 
disodium lauryl sulfosuccinate, disodium cocyl glutamate, alpha-olefm sulfonate, and lauryl 
glucoside with a total surfactant amount of 3-15%. Claim 4 is directed to the composition ftirther 
comprising a preservative. Claim 6 is directed to a composition stored in a container with a pump 
foamer or an aerosol can. Claim 7 is directed to a method of applying the composition to the 
skin. 

The difference between the instant application and copending application is that the 
instant application is directed to a product wherein the cosmetic is contained in a pump foamer 
container. However, copending '970 claims storing the composition in a pump foamer container 
in a dependent claim; thus rendering similar subject matter. Also the instant application is 
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directed to a combination of at least one anionic surfactant and at least one nonionic surfactant. 
Copending '970 claims a composition that contains at least two of sodium lauryl sarcosinate, 
sodium monoalkyl phosphate, disodium lauryl sulfosuccinate, disodium cocyl glutamate, alpha- 
olefm sulfonate, and lauryl glucoside. The surfactants claimed in US '970 are both anionic and 
nonionic surfactants. US -970 can contain more than two surfactants from the group and one can 
envisage the use* of all of the surfactants; thus, rendering a similar scope. Note that the instant 
claim language does not preclude the additional components claimed in '970. The instantly 
claimed ratios are considered to be obvious to one of ordinary skill in the art. 

This is a provisional obviousness-type double patenting rejection because the conflicting 
claims have not in fact been piatented. 

Conclusion 

All the claims are rejected at this time. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Sharmila S. Gollamudi whose telephone number is 571-272- 
0614. The examiner can normally be reached on M-F (8:00-5:30), alternate Fridays off. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Johann Richter can be reached on 571-272-0646. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Jul soi— 

Sharmila S. GoUamudi 

Examiner 

Art Unit 1616 



